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State v. Newberry, Twin Falls County District Court Case 




STATEMENT OF THE CASE 
Nature of the Case 
 Jay Wayne Newberry appeals from the district court’s order summarily 
dismissing his post-conviction petition. 
 
Statement of Facts and Course of Proceedings 
 
 In May 2009, Newberry was charged with felony DUI in Ada County.  (See 
iCourt portal, State v. Newberry, Ada County District Court Case No. CR-2009-
09386.)  Newberry pled guilty to that charge.  (See id.)  The district court imposed 
a unified eight-year sentence with two years fixed but suspended the sentence 
and placed Newberry on probation for eight years.  (See id.; see also R., p.33.)  
In June 2014, Newberry admitted violating his probation.  (See id.; see also 
R., p.33.)  The district court revoked and reinstated Newberry’s probation.  (See 
id.; see also R., p.33.) 
 In August 2014, while still on probation in the Ada County case, Newberry 
was charged with a new felony DUI in Twin Falls County.  (See iCourt portal, 
State v. Newberry, Twin Falls County District Court Case No. CR-2014-07666; 
see also R., p.20.)  Newberry pled guilty to that charge.  (See id.; see also 
R., p.20.)  The district court imposed a unified five-year sentence with two years 
fixed, retained jurisdiction for up to one year, and ordered that the sentence run 
consecutively to Newberry’s Ada County DUI sentence.  (R., pp.25-32.)  The 
judgment of conviction contained an explicit provision indicating that the district 
court would relinquish jurisdiction if Newberry was not given a Therapeutic 
Community rider placement.  (R., p.29.) 
2 
 
 After Newberry entered his guilty plea in the Twin Falls County case, but 
before he was sentenced, the state filed a motion for a second probation violation 
in the Ada County case.  (See iCourt portal, State v. Newberry, Ada County 
District Court Case No. CR-2009-09386; see also R., p.34.)  Newberry admitted 
violating his probation.  (See iCourt portal, State v. Newberry, Ada County District 
Court Case No. CR-2009-09386; see also R., p.34.)  After Newberry was 
sentenced in the Twin Falls County case, the Ada County district court chose to 
revoke probation and execute Newberry’s original sentence.  (R., pp.33-36.)   
 As a result of this revoked probation and imposition of Newberry’s Ada 
County sentence, the Idaho Department of Correction removed Newberry from 
the Therapeutic Community rider program and sent a letter to the Twin Falls 
County district court recommending that jurisdiction be relinquished in the Twin 
Falls County DUI case.  (See R., p.21.)  In March 2015, the Twin Falls County 
district court relinquished jurisdiction and ordered the original sentence executed.  
(R., pp.20-24.)  Newberry did not file an appeal from the order relinquishing 
jurisdiction.  Instead, Newberry filed numerous I.C.R. 35 motions and motions for 
credit for time served.1  (See R., pp.139-143; see also iCourt portal, State v. 
Newberry, Twin Falls County District Court Case No. CR-2014-07666.)   
                                                 
1 Recently, the Idaho Court of Appeals filed an unpublished opinion affirming the 
Twin Falls County district court’s denial of one of these motions for credit for time 
served.  State v. Newberry, Docket No. 43858, 2017 Unpublished Opinion 




 In September 2015, Newberry filed a pro se petition for post-conviction 
relief challenging his Twin Falls County DUI conviction and sentence. 2 
(R., pp.11-19.)  In this petition and other filings made in the course of the 
proceeding, Newberry raised various allegations relating to the Twin Falls County 
district court’s sentencing determination and decision to relinquish jurisdiction.  
(R., pp.11-19, 49-57, 62-111, 150-159.)  Generally, the central theme of 
Newberry’s post-conviction claims appears to be that he should have had the 
opportunity to complete the Therapeutic Community rider program in the Twin 
Falls County case, and that he should not have first been transported to Ada 
County, where his probation was revoked and his original sentence imposed.  (Id.)  
Newberry asserted that if he had the opportunity to compete the rider program 
first, he would have been reinstated on probation in the Ada County case, and 
thus would have been released from custody more quickly.  (Id.)      
 The district court denied Newberry’s motion for appointment of counsel on 
the ground that Newberry’s post-conviction claims were frivolous.  (R., pp.43-48.)  
After providing notice (R., pp.43-48), the district court summarily dismissed the 
petition (R., pp.160-161).  The court concluded: (1) all of Newberry’s post-
conviction claims were forfeited pursuant to I.C. § 19-4901(b) because Newberry 
could have raised them on direct appeal; and (2) Newberry failed to allege facts 
                                                 
2 Newberry also filed a post-conviction petition challenging his Ada County DUI 
conviction and sentence.  (See iCourt Portal, Newberry v. State, Ada County 
District Court Case No. CV-2015-16285.)  Newberry’s appeal in that case is 





which, if true, entitled him to relief on any of his post-conviction claims. 
(R., pp.43-48.) 
 Newberry timely appealed.  (R., pp.176-179.)  The district court appointed 
counsel to represent Newberry in the appeal (R., p.175), but the Idaho Supreme 
Court granted appointed counsel’s motion to withdraw from the case after 
counsel failed to identify a meritorious issue for review (6/1/16 SAPD Motion to 
Withdraw and Supporting Memorandum with Affidavit; 6/6/16 Idaho Supreme 



































 Newberry’s brief does not contain a statement of issues on appeal as 
required by I.A.R. 35(a)(4).   
   
 The state phrases the issue on appeal as: 
 
Has Newberry failed to show that the district court erred in summarily 










































Newberry Has Failed To Show That The District Court Erred In Summarily 
Dismissing His Post-Conviction Petition 
 
A. Introduction 
 Newberry contends that the district court erred in summarily dismissing his 
post-conviction petition.  (See generally Appellant’s brief.)  However, a review of 
the record reveals that Newberry’s post-conviction claims are forfeited because 
they could have been raised on direct appeal, and fail on their merits because 
Newberry failed to allege facts which, if true, demonstrated he was entitled to 
relief as to any of his claims.  Therefore, he cannot show that the district court 
erred by summarily dismissing his petition on these grounds. 
 
B. Standard Of Review 
 
“On review of a dismissal of a post-conviction relief application without an 
evidentiary hearing, this Court will determine whether a genuine issue of material 
fact exists based on the pleadings, depositions and admissions together with any 
affidavits on file.”  Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 
803 (2007). 
 
C. The District Court Correctly Dismissed Newberry’s Post-Conviction 
Petition 
 
Post-conviction proceedings are governed by the Uniform Post-Conviction 
Procedure Act.  I.C. § 19-4901, et seq.  A petition for post-conviction relief 
initiates a new and independent civil proceeding in which the petitioner bears the 
burden of establishing that he is entitled to relief.  Workman, 144 Idaho at 522, 
7 
 
164 P.3d at 802; State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 
550 (1983).    
 Idaho Code § 19-4906 authorizes summary dismissal of an application for 
post-conviction relief, in response to a party’s motion or on the court’s own 
initiative, if the applicant “has not presented evidence making a prima facie case 
as to each essential element of the claims upon which the applicant bears the 
burden of proof.”  Berg v. State, 131 Idaho 517, 518, 960 P.2d 738, 739 (1998).  
Until controverted by the state, allegations in a verified post-conviction 
application are, for purposes of determining whether to hold an evidentiary 
hearing, deemed true.  Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190 
(1975).   However, the court is not required to accept either the applicant’s mere 
conclusory allegations, unsupported by admissible evidence, or the applicant’s 
conclusions of law.  Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001); 
Roman v. State, 125 Idaho 644, 647, 873 P.2d 898, 901 (Ct. App. 1994). 
 Also, because the trial court rather than a jury will be the trier of fact in the 
event of an evidentiary hearing, summary disposition is permissible, despite the 
possibility of conflicting inferences to be drawn from the facts, for the court alone 
will be responsible for resolving the conflict between those inferences.  State v. 
Yakovac, 145 Idaho 437, 444, 180 P.3d 476, 483 (2008).  That is, the judge in a 
post-conviction action is not constrained to draw inferences in favor of the party 
opposing the motion for summary disposition but rather is free to arrive at the 
most probable inferences to be drawn from uncontroverted evidentiary facts.  Id. 
8 
 
 In this case, Newberry’s petition, affidavits and appellant’s brief are 
somewhat repetitive and difficult to decipher.  Newberry’s Appellant’s brief does 
not contain a statement of issues on appeal as required by I.A.R. 35(a)(4). 
Further, on appeal, Newberry does not assign any specific error to the district 
court,3 but instead largely repeats arguments submitted in support of his petition 
submitted below.  It is thus difficult both to identify the claims raised, and to 
thoroughly respond to each of them.    
 In its notice of intent to dismiss, the district court construed Newberry’s 
post-conviction petition as asserting the following: 
Newberry claims that this action of [the] IDOC [to recommend that 
the Twin Falls County district court relinquish jurisdiction] entitles 
him to post-conviction relief.  He asserts that he should have been 
allowed to compete the [Therapeutic Community] program, [and 
that he] would then have been put on probation by Judge Bevan 
and then sent to Ada County to deal with that case and would also 
have been put on probation.  He offers no facts in support of these 




 On appeal, Newberry does not argue that the district court failed to 
address any of his claims in dismissing his petition, or that the state or the court 
mischaracterized any of his claims.  (See generally Appellant’s brief.)  Thus, all of 
                                                 
3  This Court may therefore affirm the district court’s summary dismissal of 
Newberry’s post-conviction petition on the alternative ground that Newberry failed 
to assign specific error to the district court.  It is well settled that the appellate 
court will not review actions of the district court for which no error has been 
assigned and will not otherwise search the record for errors.  State v. Hoisington, 
104 Idaho 153, 159, 657 P.2d 17, 23 (1983); see also State v. Zichko, 129 Idaho 
259, 263, 923 P.2d 966, 970 (1996) (a party waives an issue on appeal if either 




the claims potentially at issue before this Court are among those identified by the 
district court in its notice of intent to dismiss.4   
 The district court summarily dismissed Newberry’s post-conviction petition, 
concluding: (1) all of Newberry’s post-convictions claims were forfeited pursuant 
to I.C. § 19-4901(b) because Newberry could have raised the claims on direct 
appeal; and (2) Newberry failed to allege facts which, if true, entitled him to relief 
on any of his post-conviction claims because (a) the Twin Falls County district 
court acted within its discretion in making its sentencing determinations; and 
(b) Newberry’s allegations regarding whether the Ada County district court would 
have revoked his probation had Newberry completed the Twin Falls County rider 
first were mere speculation.  (R., pp.43-48.)  Newberry has failed to demonstrate 
that the district court erred. 
1. Each Of Newberry’s Post-Conviction Claims Are Forfeited Pursuant 
To I.C. § 19-4901(b) 
 
The remedy available under the Uniform Post-Conviction Procedure Act 
“is not a substitute for nor does it affect any remedy incident to the proceedings 
in the trial court, or of an appeal from the sentence or conviction.”  I.C. § 19-
4901(b); accord Rodgers v. State, 129 Idaho 720, 725, 932 P.2d 348, 353 (1997) 
(“An application for post-conviction relief is not a substitute for an appeal.”).  Thus, 
any “issue which could have been raised on direct appeal, but was not, is 
forfeited and may not be considered in post-conviction proceedings” except upon 
                                                 
4 Therefore, any claims that Newberry attempted to raise on appeal that were not 
among those identified by the district court are unpreserved, and may not be 
considered on appeal.  Sanchez v. Arave, 120 Idaho 321, 322, 815 P.2d 1061, 
1062 (1991) (explaining that, generally, issues not raised below may not be 




a “substantial factual showing” by admissible evidence “that the asserted basis 
for relief raises a substantial doubt about the reliability of the finding of guilt and 
could not, in the exercise of due diligence, have been presented earlier.” 
I.C. § 19-4901(b) (emphasis added). 
In this case, Newberry could have raised his challenges to the Twin Falls 
County district court’s sentencing determination and decision to relinquish 
jurisdiction on direct appeal.  Newberry did not present any argument to the 
contrary to the district court.  Further, Newberry would have been aware of the 
nature of his challenges soon after the district court’s decision to relinquish 
jurisdiction – none of the assertions Newberry relies upon in his post-conviction 
petition and supporting documents relate to events occurring after the district 
court relinquished jurisdiction.  In his Appellant’s brief in this case, Newberry did 
not cite I.C. § 19-4901(b) or reference the district court’s utilization of this ground 
for dismissal, but did appear to assert that he did “not know where or how to 
appeal his cases,” and that he was “moved before he ever had time to access 
the courts causing the time to appeal to lapse.”  (Appellant’s brief, p.6.)  However, 
because Newberry did not raise this assertion to the district court, he failed to 
make a “substantial factual showing” by admissible evidence “that the asserted 
basis for relief raises a substantial doubt about the reliability of the finding of guilt 
and could not, in the exercise of due diligence, have been presented earlier.”    
Newberry has therefore failed to show error in the district court’s conclusion that 




2. Newberry Failed To Allege Facts Which, If True, Demonstrated He 
Was Entitled To Relief On Any Of His Post-Conviction Claims 
 
The district court correctly concluded that Newberry failed to allege facts 
which, if true, demonstrated he was entitled to relief on any of his post-conviction 
claims.  The Twin Falls County district court acted well within its discretion to 
impose Newberry’s Twin Falls County DUI sentence consecutively to his Ada 
County DUI sentence, and to relinquish jurisdiction after the Ada County district 
court revoked Newberry’s probation and executed his original sentence in that 
case.  Contrary to Newberry’s apparent assertion, the Twin Falls County and Ada 
County district courts were not required to view Newberry’s rehabilitative potential 
the same way and to collectively fashion a sentence which ensured Newberry an 
opportunity to complete the Therapeutic Community rider program.  Once the 
Ada County district court made the decision to revoke probation and to execute 
Newberry’s original sentence – a sentence which Newberry was required to 
serve first – it made little sense for Newberry to continue with the Therapeutic 
Community, a program which is intended to lead towards potential probation 
placement within a year.  Therefore, on the limited record before the district court 
and this Court on appeal,5 Newberry cannot demonstrate that the Twin Falls 
County district court erred in making these determinations. 
 
 
                                                 
5 On appeal, missing portions of the record are presumed to support the action of 
the trial court.  Rutter v. McLaughlin, 101 Idaho 292, 293, 612 P.2d 135, 136 
(1980).  In this case, most of the underlying Twin Falls County DUI criminal 






 The state respectfully requests that this Court affirm the district court’s 
order summarily dismissing Newberry’s petition for post-conviction relief. 




       _/s/ Mark W. Olson________ 
 MARK W. OLSON 
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